OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 20301-3000

August 6, 1998

ACQUISITION AND
TECHNOLOGY

DP (DAR)

In reply refer to
DFARS Cage: 98-D007

D. L. 9g8-018

MEMORANDUM FOR DIRECTORS OF DEFENSE AGENCIES
DEPUTY FOR ACQUISITION AND BUSINESS MANAGEMENT,
ASN (RD&A) /ABM
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE
(CONTRACTING), SAF/AQC
DEPUTY ASSISTANT SECRETARY OF THE ARMY (PROCUREMENT)
DEPUTY DIRECTOR (ACQUISITION), DEFENSE LOGISTICS AGENCY

SUBJECT: Reform of Affirmative Action in Federal Procurement

We have amended the Defense Federal Acquisition Regulation
Supplement (DFARS) guidance concerning programs for small
disadvantaged business concerns. These amendments conform to a
Department of Justice (DoJ) proposal to reform affirmative action in
Federal procurement and are consistent with the changes to the Federal
Acquisition Regulation made in Federal Acquisition Circular 97-06,
dated June 30, 1998, effective October 1, 1998. DoJ's proposal is
designed to ensure compliance with the constitutional standards
established by the Supreme Court in Adarand Constructors, Inc. v.
Pena, 115 S. Ct. 2097 (1995).

This interim DFARS rule is effective October 1, 1998.

@WM

Eleanor R. Spector
Director, Defense Procurement

Attachment

cc: DSMC, Ft. Belvoir



DFARS Case 98-D007, Reform of Affirmative Action in Federal
Procurement - Interim Rule.

PART 205--PUBLICIZING CONTRACT ACTIONS

* ok ok kX

205.207 Preparation and transmittal of synopsis.

i (1)) * * 7
- [(di)] * >~
e[ (idd)] * * *

ok kK

PART 206--COMPETITION REQUIREMENTS

L

206.203 Set-asides for small business and-labeor-surplus—area

concerns.

(b) Also no separate justification or determination and findings

is required for contract actions processed as—smali—disadvantaged
business—set~asides—{210-5062-2~F6+ o as historically black

college and university and minority institution set-asides ([see]
226.7003) .

* ok ok ok Kk

PART 217--SPECIAL CONTRACTING METHODS
* Kk ok Kk K
217.401 General.
[(1)] When leader company contracting is to be considered, take

special effort to select a small disadvantaged business (SDB)
concern as the follower company [if--



(i) The follower company will be a subcontractor; or

(ii) The follower company will be a prime contractor and the
Standard Industrial Classification (SIC) Major Group of the
acquisition is one in which use of a price evaluation adjustment
is currently authorized (see FAR 19.201(b)).

(2) If the follower company will be a subcontractor, or if a
price evaluation adjustment in the SIC Major Group is authorized,
and] Whereeother than an SDB is [not] selected as the follower
company, the contracting officer shall document the contract file
to reflect--

(£[i]) The extent of actions taken to identify SDB concerns
for participation in the acquisition; and

(2[1i]) The rationale for selection of a non-SDB as the
follower company.

* ok ok Kk ok

PART 219--SMALL BUSINESS PROGRAMS

* ok Kk Kk K

219.001 Definitions.

\\ - 1 7

2107000 ~w A 4o~
CRE3 S [EACAVAIMES $5 4% )

[“Small dlsadvantaged business concern,’” as used in Subpart 217.4
(if the follower company will be a prime contractor), Subpart
219.11, and Subpart 236.6 (if the small disadvantaged business
concern is a prime contractor or a participant in a joint venture
at the prime contract level), is defined at FAR 19.001, paragraph
(b) of the definition of “small disadvantaged business concern.”
As used elsewhere in the DFARS, the term “small disadvantaged
business concern,” for both prime contractors and subcontractors,
is as defined at FAR 19.001, paragraph (b) of the definition of
“small disadvantaged business concern,” except that the firm need
not have received certification as a small disadvantaged business
concern by the Small Business Administration or be listed on the
register of small disadvantaged business concerns maintained by
the Small Business Administration.]



219.201 General policy. R f;’

(a) The DoD will use the Section 8 (a ) program, small
disadvantaged business set—asides—and evaluation preferences,
advance payments, outreach, and technical assistance to meet its
five percent goal for contract and subcontract awards to small
disadvantaged businesses.

* ok ok Kk Kk

[ (£) The Directors, Office of Small and Disadvantaged Business
Utilization, of the military departments and defense agencies are
responsible for determining whether use of the price evaluation
adjustment to achieve a small disadvantaged business goal has
caused non-SDB firms in a particular Standard Industrial
Classification Major Group to bear an undue burden or other
inappropriate effect. A copy of each determination shall be
forwarded to the Office of Small and Disadvantaged Business
Utilization, Office of the Under Secretary of Defense
(Acquisition and Technology), simultaneously with submittal to
the Office of Federal Procurement Policy.]

* ok Kk Kk K

219.202-5 Data collection and reporting requirements.

Determine the premium percentage to be entered in Item D4E of the
Individual Contract[ing] Action Report (DD Form 350), (see
253.204-70), as follows--

(1) For small disadvantaged business or historically black
college and university/minority institution set-asides,
divide the difference between the fair market price and the
award price by the fair market price.

(2) For 2397666 [price] evaluation preference
[adjustment] awards [(see FAR Subpart 19.11)], divide the
difference between the low responsive offer and the award
price by the low responsive offer.

(3) For 219+562-3 [partial small business set-asides with]
preferential consideration [for small disadvantaged
business concerns] awards, divide the difference between
the award price on the non-set-aside portion and the award
price on the set-aside portion by the award price on the
non-set-aside portion.

(b) Within 60 days after the end of each fiscal year,
departments and agencies shall submit the report to the

3



Secretary of Defense, who will report to the SBA on behalf
of all DoD departments and agencies. Reports must include--

(1) Justification for failure to meet goals established by
the Office of the Secretary of Defense; and

(1ii) Planned actions for increasing participation by such
firms in future contract awards.
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Pregran .-

219.502-3 Partial set-asides.

[(ec) (1) If the Standard Industrial Classification Major Group
of the acquisition is one in which use of a price evaluation
adjustment for small disadvantaged business concerns is currently
authorized (see FAR 19.201(b)), the adjustment shall be applied
to the non-set-aside portion.]

219-502-4 —Methods—of condueting set-asides.-
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the

ing in

t

icipa

lity requirements for part

bi

igi

219.703 E1
program.

a concern must

To be eligible as an SDB subcontractor,

(2) (A)
meet the definition

[219.001]

in
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* ok ok K X

219.705-4 Reviewing the subcontracting plan.

(d) Challenge any subcontracting plan that does not contain
positive goals and consider the extent to which an offeror

plans to use competition restricted to smell—disadvantaged
business—eeneernsy historically black colleges and

universities+ or minority institutions. A small
disadvantaged business goal of less than five percent must
be approved two levels above the contracting officer.

* ok ok ok K

219.803 Selecting acquisitions for the 8(a) Program.

* ok ok ok K

(c) Before considering £he [a small business] set-aside exrder—of
preecedence—in—219-504+4k}), review the acquisition for

offering under the 8(a) Program.

* ok ok kK

219.804-1 Agency evaluation.
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L5 WSy nopsT Lttt ao g Tttt T Or—cht—TmoTcrCtt o=z voszo 7 817

ErS {241 v Fnamen e s e £ . +heas CQRA st +Ihen yeaomaaedt Al
> V= L7 LN NI S v g S Wy = A .LVL- S LR W e LY J_\l\ichL, L O ) Lb\iubdb AT T U
%—h’&—v-e——t‘re—be—'h@ﬁef-e-d‘—-.

* ok ok Kk ok

219.1005 Applicability.

(a) (3) (A) Architect-engineering services in support of
military construction projects or military family housing
projects are exempt from the Small Business Competitiveness
Demonstration Program, except for the emerging small
business (ESB) set-aside requirements. Accordingly, these
shall-- :

11



(1) Be reviewed for possible award under the 8 (a)
plPlrogram regardless of dollar value.

(2) Not be set—aside for small business er—small
eisadvantaged—business 1f the estimated value
is $85,000 or more (including indefinite
delivery-indefinite quantity contracts if the
value of all anticipated orders exceeds
$85,000).

(3) Be considered for ESB set-aside 1f the
estimated value is both less than the emerging
small business reserve amount and less than
$85,000.

(4) Be considered for small business set-aside
+ut-not-5bB-set—asider if the estimated value
is less than $85,000, regardless of whether
small business set-asides for other architect-
engineer services are prohibited under the
Small Business Competitiveness Demonstration
Program, when an ESB set-aside is not
appropriate.

d ok % kK

219.1006 Procedures.

(2) The Director, Small and Disadvantaged Business
Utilization, Office of the Beputy Under Secretary of Defense
(International—&Commereial—Prograems [Acquisition and
Technology]), will determine whether reinstatement of small
business set-asides are necessary to meet the agency goal and
will recommend reinstatement to the Director, Defense
Procurement. Military departments and defense agencies
shall not reinstate small business set-asides unless directed by
the Director, Defense Procurement.

12



(d) Reporting requirements are at 204.670-9.

[SUBPART 219.11—PRICE EVALUATION ADJUSTMENT FOR SMALL
DISADVANTAGED BUSINESS CONCERNS

219.1102 Applicability.

(b) The price evaluation adjustment also shall not be used in
acquisitions that are for commissary or exchange resale.]

SUBPART 219.70--EVALUATION PREFERENCE FORSMALL—DISADVANTAGED
BUSINESS (SPB)} CONCERNS [RESERVED]

; . dicad b _ a1l ) .
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225.403 Exceptions.

DREEY . . c e 11 a4y i - .
P 219 .70 4 o] c g . 1ieibl
produet~

* ok ok Kk ok

PART 226-~-OTHER SOCIOECONOMIC PROGRAMS

ok ok Kk ok

226.7004 Evaluation preference for-HBCUs and MIs- [Reserved]

o i e ] ] . . i  bod
Svbpart 21970 for small disadvantaged—business—econcerns,—the
preferencealso—applics—tooffersFfrom HBCUs—or Mls~

* ok ok kK

226.7008 Solicitation provision and contract clause.

* ok ok ok Kk

(b) Use the provision at 252-226~-7001+—Histeriecally Black
College or University and Minerite Institutior Status, [FAR
52.226-2, Historically Black College or University and Minority
Institution Representation,] in soclicitations set—aside for
HBCU/MIs and in solicitations whiek [that] contain the clause at
25221 9-7006+ Neotice—of FvoluationPreference—for Small
Bisadvantaged-Business—Concerns [FAR 52.219-23, Notice of Price

Evaluation Adjustment for Small Disadvantaged Business Concerns].

* ok ok ok %

226.7103 Procedure.

L O

(c) If offers can be expected from business concerns in the
vicinity--

(1) Consider section 8(a) only if the 8(a) contractor is
located in the wvicinity.
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(3[2]) Set aside the acquisition for small business only if
one of the expected offers is from a small business located in
the vicinity.

LI S

PART 236--CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS

L S S

236.602~1 Selection criteria.

(a) (i) Establish the evaluation criteria before making the
public announcement required by FAR 5.205(c) and
include the criteria and their relative order of
importance in the announcement. The evaluation
criteria should be project specific. Use the
information in the DD Form 1391, FY_  Military
Construction Project Data, when available, and other
pertinent project data in preparing the evaluation
criteria.

{4) Use performance evaluation data from the central
data base identified in 236.201.

(6) The primary factor in A-E selection 1is the
determination of the most highly qualified firm.
Also consider secondary factors such as geographic
proximity and equitable distribution of work, but do
not attribute greater significance to the secondary
factors than to qualifications and past performance.
Do not reject the overall most highly qualified firm
solely in the interest of equitable distribution of
contracts.

(A) Consider the volume of work awarded by DoD during
the previous 12 months. In considering equitable
distribution of work among A-E firms, include small
and—small—disadvantagedbusiness—firms—and
[business concerns; historically black colleges and
universities and minority institutions;] firms that
have not had prior DoD contracts[; and small
disadvantaged business concerns and joint ventures
with small disadvantaged business participants if
the Standard Industrial Classification Major Group
of the acquisition is one in which use of a price
evaluation adjustment is currently authorized (see
FAR 19.201(b)).]

18



(1) Use data extracted from the Defense
Contract Action Data System (DCADS)
compiled from DD Form 350, Individual
Contracting Action Report. DCADS data
may be obtained from the central data
base identified in 236.201(c) (1).

(2) Do not consider awards to overseas offices
for projects outside the United States,

its territories and possessions. Do not
consider awards to a subsidiary if the
subsidiary is not normally subject to
management decisions, bookkeeping, and
policies of a holding or parent company or

an incorporated subsidiary that operates
under a firm name different from the parent
company. This allows greater competition.

(B) Consider as appropriate superior performance
evaluations on recently completed DoD contracts.

(C) Consider the extent to which potential contractors
identify and commit to small business and to small
disadvantaged business, historically black college
and university, or minority institution performance
of the contracty whether as a—Feint—venture;
feomingarraengementy—e¥ subcontractor([s].

* ok ok kK

PART 252--SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* ok ok kK

252.212-7001 Contract Terms and Conditions Required to Implement
Statutes or Executive Orders Applicable to Defense Acquisitions

of Commercial Items.

E I A S

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR
EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF COMMERCIAL

ITEMS -MAR—3558) [(OCT 1998)]

*k Kk Kk K Kk
(b) The Contractor agrees to comply with any clause that is

checked on the following list of DFARS clauses which, if
checked, is included in this contract by reference to

19



implement provisions of law or Executive Orders applicable
to acquisitions of commercial items or components.

* k% kK

Nes Aa { DNl e~ TN (15 11 o 4.4
ITo LT Ay F 22 T P SR oy ¥ 2 & gy 7 T~ OUe o T oy
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289 2107006 MNaotrio af Fxrnligad o n_ DPRyafaoyrarmeas ey Qema~l
[ =R g vy R~ Av A INOTTITC Or—Cvolitua oo ot TnCcC— O ora T
Bisadvaiiéaged BaSifiess Gef}eef}is ( i&&EefiiaEe })’"“’(15’ Q—S—G. DR~

252.219-7000 [Removed and Reserved]
252.219-7001 [Removed and Reserved]

252.219-7002 [Removed and Reserved]

* ok Kk Kk Kk

252.219-7006 [Removed and Reserved]

252.219-7008 [Removed and Reserved]

L S S S

PART 253--FORMS

L A S S

253.204-70 DD Form 350, Individual Contracting Action Report.

* ok ok kX
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(viii) BLOCK C8, SOLICITATION PROCEDURES.

* ok Kk X K
(B)***

(8) Code K - Set-Aside. Enter code K if the
action resulted from any—

(i)***

(ii) Set-aside for small disadvantaged business

concerns —+see—206-203).

* ok Kk k%

(iv) BLOCK D4, PREFERENCE PROGRAM.
(A) * Kk Kk

(4) Code E - Total SDB Set-Aside. Enter code E if
the action was a total set-aside for small

disadvantaged businesses +249-502-2-70).

ok Kk ok K
(B)***
(3) Code C - Total SDB Set-Aside. Enter code C if
the action was an SDB set-aside +4238-502-2-70}

and award was to an SDB.

(4) Code D - SDB [Price] Evaluation Preference
[Adjustment] - Unrestricted. Enter code D if
the action was unrestricted but an SDB received
an award as a result of an [a price] evaluation

preference [adjustment] (Subpart 21970 [see FAR
Subpart 19.11]).

(5) Code E - SDB Preferential Consideration -
Partial SB Set-Aside. Enter code E if the
action was a partial set-aside for small
business and preferential consideration resulted
in an award to an SDB +238-562-3}.

21
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BLOCK D5 - ETHNIC GROUP,

(v)

L S

corresponds to the ethnic group marked by the
contractor in the solicitation provision at

(B) Enter the code from the following list which
2C0 21 Q..7000N

rn
A T
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[FAR 52.219-1,
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Program Representat

Small Business

52.212-3(c)].

* ok ok ok %

NEXT LOW OFFER.

BLOCK E3,

(3)

* ok ok kK

If Block E1 or E2 is completed—[,]

(11)

qualified nonprofit agencies employing people
who are blind or severely disabled had not

firm that would have been the low offeror if
participated in the acquisition+e=[.]

‘A +—E[elnter the offered price from the small business

PR et
S 3 71 e e g

£y
=L

y e o
S A= S Sy oy

LN

Lr N TN
vALOTO T IO T

T£ +1
= S S S 5 A &

7

(R
g

\

n
20T

LY Vol t oWk S LT TN
SO TToCT

4
= p Py

—~

oWl LV AN pn
LS4 ) A e my i g

IEREWIIE IR
oo Ireos

dacin ezt o oA
SrootUvartagct

3o
ps e

07’)

[arge

(SRR NN S I |
A= 28 >as ==

PSW-C R RV S ST IE N
[ vy o) LT [ " 3

™ oy

Aresird e d 4 2

A A =00 are g S e iy w g P g

(alim}»]
=k~ ~4

21
TIOTT

Yol oyt s o 41 £
LT S S g g e e T L i 3wy

££

o r
o —Cit

ol

P TTClT

S ] o3

A = S S a7

[ e = =« g ay

I EL WP L R |
o
e

TS

+h
L=F ¥ 3

ES SN S V-G T = B Ny bhoaon
chiog T wOoOOrIQ——Tiagvec—PReCh

XY
TIT

PN
AR B g )

n ot
T

PR PN ST T SN

v oo oI oOTT

LTI IR TN A

vy 4 F bl
' S IS N

££
A " T S v e ae

| SCEIAST SR Sy i ey

whola da1lava

n

LR V-SR] 3
1T

OO T o

T

AR

X |

n
T

A AW s i o g e

wWIiITO T C

+h o
cIie

== O W v ws iy

(3 T o = mp =  ay

* ok ok ok K

22



253.204-71 DD Form 1057, Monthly Contracting Summary of Actions
$25,000 or Less.

* ok Kk kK

(B) Block E2b, SDB Set-Aside/SDB Preference.
Enter actions resulting from--

(1) A set-aside for small disadvantaged business
(SDB) -+2318-502-2-703;

(2) Application of an SDB [price] evaluation
preference [adjustment] (Subpart215-70 [see
FAR Subpart 19.11]); or

(3) SDB preferential consideration +219-+502-3+.

* ok ok ok %
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